VIOLENCE AGAINST WOMEN

Review of the Government's Report / CROATIA

Government’s Report in the part on violence against women first mentions the improvement of the status of victims in Croatia through amendments and changes of the Penal Code in 1998, in particular through criminalization of marital rape. While criminalization of marital rape was a praiseworthy development, the suggestion that 1998 amendments and changes of the Penal Code have improved the status of the victims of violence is an overstatement. The status of the victims of violence, especially sexual violence, has not been improved much, and it is necessary to reform both legislation and legal practice in this area. 

First of all, definitions of sexual offenses in Penal Code need to be redefined in accordance with international human rights and international criminal law standards. For example, definition of rape in the Penal Code is currently too narrow, it requires the element of force or threat to life or limb, and does not foresee any other possible manifestations of non-consent. Indeed, practice generally requires the proof of (serious) physical force and ‘sufficient’ degree of resistance. This is contrary to the recent trends in comparative and international law in this area, as established by the European Court for Human Rights (e.g. M.C. v. Bulgaria, 2004) and international criminal courts (e.g. ICTY case Prosecutor v. Kunarac, Kovač and Vuković, IT-96-23). In addition, the Code of Criminal Procedure is insensitive to the victims of sexual violence; there are no specific rules of procedure or evidence in the case of sexual violence, which would minimize the traumatization and humiliation of a victim. Finally, police, prosecutors and judges are also insensitive to the victims of sexual violence, and criminal proceedings traumatize and humiliate victims. 

In relation to domestic violence, Government’s Report talks about the provision in the Penal Code, but it does not mention that the elements of the offense are not defined, and does not see that the definition of family members is too narrow as it requires that they live in the same household. Regarding the provision in Family Law that the Report mentions, this provision has been omitted in the new Family Law of 22 July 2003, and this created a problem of a legal gap in duration of 8 days until the Law on the Protection from Domestic Violence entered into force. This left certain victims of domestic violence unprotected.

As regard Law on the Protection from Domestic Violence that Government’s Report mentions, this Law has brought some positive changes, most importantly; it introduced a wide range of protective measures. However, the most serious flaw of the Law is that it treats domestic violence as misdemeanor, for which maximum penalty of 60 days imprisonment could be given. In addition, as Penal Code contains the offence of domestic violence as well, it’s not clear when the act will be treated as a criminal offence and when as a misdemeanor (according to this special law or general misdemeanor law which may apply). This will depend on the police discretion and there already exists a practice of police more frequently qualifying the act as a misdemeanor, which was to be expected taking into account misogynous police culture 

In relation to trafficking, Government’s Report mentions the measures that have been undertaken or were in the process to be undertaken (National Plan has been drafted by now), but it overstates the number of campaigns that have been conducted (one was conducted by IMO and one by NGOs). It is important here to mention the provision on trafficking in persons and slavery, introduced in Penal Code in 2004, and other relevant laws in this area, such as Code of Criminal Procedure, Law on the Responsibility of Legal Persons for the Criminal Offences, Law on the Office for Prevention of Corruption and Organized Crime, Law on Witness Protection, Civil Law and Law of Civil Procedure, Law on Foreigners, and Law on Asylum. These laws do not, however, contain specific provisions in relation to trafficking, and it might be better if they did. It is also important to mention that there is no law on the protection of victims of trafficking yet.

Achievements

In relation to sexual violence, as Government’s Report mentions, marital rape was criminalized in 1998, which does represent a certain achievement. 

In relation to domestic violence, until 1998 there was no specific mention of domestic violence in Croatian laws. Domestic violence was explicitly sanctioned for the first time in the provision of Family law in 1998. In 2000, the offense of domestic violence was introduced in the Penal Code and in 2003 the Special Law on the protection from Domestic Violence was created. While there are certain problems with these regulations that were discussed above, these developments in sanctioning domestic violence can be seen as achievements. In addition, the National Strategy for the Protection from Domestic Violence was created for the first time in December 2004, and it contains certain promising measures of fighting domestic violence.

In relation to trafficking in humans, due to the pressure created by signing the Stability Pact, National Committee for the Suppression of Trafficking in Persons and National Plan for the Suppression of Trafficking in Persons have been created.

Recommendations

1. To successfully combat violence against women it is necessary to change an attitude to violence against women and to start considering it as the most extreme example of the disparity of power between the sexes and tool of oppression of women. It is highly important to educate and sensitise the population (including children and adolescents) and employees of all the institutions dealing with violence against women on the problems of violence. In addition, as this problem cuts across all social boundaries, counteracting it requires a multifaceted and active approach in every community. Society's attitudes and outlook must change; law enforcement must create new procedures; the judicial system must acquire a better understanding of the problem and the authority to intervene and take appropriate legal action; and medical and social services must look at victims in a holistic and comprehensive manner. Finally, combating violence against women requires appropriate financial means, and the amount of money provided in the state budged has always been insufficient. Therefore, the state has to allocate appropriate financial means if it seriously means to combat violence against women.

2. In relation to sexual violence, it is urgently needed to reform Croatian penal legislation in accordance with international human rights and international criminal law standards. Both Penal Code and the Code of Criminal Procedure need to be reformed to become more sensitive to the victims of sexual violence. What is also highly important is to educate police, prosecutors, judges and others dealing with sexual violence, and to sensitize and educate the public. 

3. In relation to domestic violence, the situation where there are three different types of laws regulating this area and where it depends on police discretion under which laws the charges are to be brought needs urgent regulation. The best would be to regulate domestic violence within Penal Code, as this is a very serious crime, which should not be tolerated. However, as currently the regulation of domestic violence in the Law on the Protection from Domestic Violence is in many aspects better then in Penal Code, good solutions of this should be overtaken in penal regulation and bad repaired. Thus, the urgency of the procedure should be secured, protective measures provided for in the Law should be overtaken, but their longer duration should be prescribed, and penalties should be more severe. 

4. In relation to trafficking, it might be good to enact a comprehensive anti-trafficking law that would regulate all its aspects and the position of victims. Alternatively, specific provisions in relation to the victims of trafficking should be enacted in relevant laws. 

5. It might be good to specifically include prohibition of violence against women in the Law on Gender Equality, as there is no mention of violence against women there.
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